m Research Paper IJMDRR

Impact Factor: 6.089
Peer Reviewed Monthly Journal E-ISSN -2395-1885

www.ijmdrr.com ISSN -2395-1877

AN ANALYSIS OF ASSISTED REPRODUCTIVE TECHNOLOGY RELATED LEGAL
FRAMEWORKS IN INDIA.

Vidyadhara Vedhvavarma T*  Dr. Rajendrakumar Hittanagi**
*Research Scholar and Assistant Professor of Law, R.L.Law College Davangere, Karnataka.
**Research Guide and Assistant Professor of Law,Karnataka State Law University, Hubballi,
Karnataka.

Abstract

Assisted Reproductive Technology is a method of using scientific knowledge to help the needful couple
to conceive and have a child. It is a technique where the human gametes are handled outside the body,
fused and the formed embryos are put back to the uterus for future development.

“Assisted reproductive technology ” indicates all the methods which take effort to achieve pregnancy by
keeping sperms or the acolyte external to the human body and shifting the gamete or the embryo into
the female reproductive tract. Assisted Reproductive Technology (ART) includes artificial insemination,
In Vitro Fertilization and surrogacy. “Artificial insemination” suggests methods of placing the semen
into the female reproductive system using artificial means which may be husband’s semen or donor’s
semen. ART (regulation) bill 2020 clearly mentions child born of ART will be considered as natural
child of commissioning couple and will be having all the privileges and rights of natural child. It also
mentions that the donor will not be having any parental right over the child. The prevailing law in
India does not clearly specify legal implications of ART. Since ART was very essential for many
childless couples for having children, it is destined to escalate over period of time. To circumvent the
difficulties and untoward situations, appropriate legislative provisions has to be enacted; else the child
born out of AID will experience great hardship which will unfair. The Assisted Reproductive
Technology (regulation) bill 2020 if implemented effectively as an act will curb the exploitation of
commissioning couple or donor and can be instrumental in providing appropriate rights to the child
conceived of ART.
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Introduction

Assisted Reproductive Technology (ART), as commonly understood, comprises procedures such as in-
vitro fertilization (IVF), intra-uterine insemination (IUI), oocyte and sperm donation, cryopreservation
and includes surrogacy as well. Social stigmas of being childless and lengthy adoption processes have
increased the demand for ART in India. It is thus not surprising that the ART industry is expected to
grow by a compounded annual growth rate of 10%.

In the last few decades, there has been a spurt in the fertility industry in India with the development of
advanced devices and procedures in the medical field. Assisted Reproductive Technology (ART
hereinafter) is one such advancement. In common parlance, ART is a procedure that provides infertile
couples the opportunity of becoming parents of their children. WHO has defined it as-All procedures
including in vitro handling of both human oocytes and sperm or embryo for purpose of establishing a
pregnancy? The rising rates of infertility in couples, lengthy and difficult adoption procedures, and the
urge for having one‘s biological child have led to the growth of ART clinics and allied services in India
outstripping western countries to become one of the major hubs of reproductive tourism attracting
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customers from around the globe. With innumerable ART centers booming in every nook and corner
providing a variety of services such as gamete donation, in-vitro fertilization, intracytoplasmic sperm
injection, gestational surrogacy, etc., there has also arisen various ethical and legal issues connected
with such services. Notably, there was neither any organization nor any regulatory framework to
monitor these technologies, leading to the commercialization and codification of women‘s body parts.
In 2005, the National Guidelines for Accreditation, Supervision, and Regulation of ART Clinics in
India was issued by the Indian Council of Medical Research laying down certain conditions to be
followed by every ART clinic operating in India. However, these guidelines lacked legislative backing.
Thereafter in 2008 the Assisted Reproductive Technology Bill was proposed and was amended
multiple times. Fortunately, its final version was approved by the Union Cabinet and was introduced in
the Lok Sabha on September 14, 2020.5 The Bill to be known as the Assisted Reproductive
Technology (Regulation) Bill shall regulate and supervise the ART clinics and ART banks, prevent any
misuse, and provide for the safe and ethical practice of ART services.

Artificial Insemination
Types of artificial insemination
1. A.LLH. Artificial insemination with semen attained from the husband.
2. A.LD. - Artificial insemination with semen attained from a donor.
3. A.LLH.D.- Artificial insemination with semen attained from a husband and donor.

There is no practical issue of parenthood in case of AIH as the semen is obtained from the husband.
The child obtained from AIH is considered as legitimate and this method is considered to be reasonable
as well as agreeable. While in the case of AID, child is hereditarily connected to the person other than
husband. The benefit of AIHD was that the child obtained can be considered as due to father’s semen.
This can decrease the guilt and mental agony in the mind of the father that child does not belong to
him. With more admissibility of AID in the society, there is decline in AIHD but still can be utilized
Since last few years there has been substantial increase in the Assisted Reproductive technology
globally in both developed and developing countries. With increase in GDP of many countries, many
infertile couples are capable for opting ART for conceiving child. This ultimately resulted in mammoth
growth in number of ART clinics. India is also not excluded from that and has huge growth in number
of ART clinics. Hence there has been a question raised about the safety and efficacy of ART as well as
many ethical and legal issues. 8 Legal issues related to artificial reproductive techniques:

. Legitimacy of the child: Question arise whether the child will be considered as legitimate child of the
couple seeking child or surrogate mother along with the person donating the sperm. Child is
considered as illegitimate as it is not the product of lawful marriage.

. Divorce or Nullity of marriage: If ART is due to sterility then it does not amount to nullity of
marriage or is ground for divorce. But if it is due to impotence, then it can be considered as ground for
nullity of marriage or divorce.

. Adultery: Even though there is no punishment for adultery as per Indian law but still it is ground for
divorce. But child produced due to ART does not amount to adultery as there is no natural intercourse.

. Incest: There is possibility of incest between the children born by ART and children of the donor. But
as per Indian law, Incest is not liable for punishment.

. Consummation of Marriage: Conceiving of child by ART including AIH does not amount to
consummation of marriage in spite of child born is biologically of the husband. Marriage still remains
voidable.
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6. Posthumous AIH: Child born through ART to widow by using stored sperms of her deceased
husband must be considered as legitimate which may be in contrast to current law as mentioned in
Section 112 IEA which states that child born after 280 days of the death of husband is illegitimate.

There is variation in status of the children born out of ART in different countries

Status in United states of America

There was big confusion regarding the status of A.L.D. child in relation to the legitimacy. Few cases
regarding these issues were in favor of  legitimacy while few were against it.

1. Strand vs Strand was the first case to address the issues about legitimacy of the child born of A.I.D.

The case concluded that if there is consent given by the husband for A. I.D., then the child born of

A.LD. will be considered to be legitimate child of the married couple and not of the donor.

Doornbos vs Doornbos case: The court concluded that the child conceived through the process of

A.LD in spite of the consent of the husband will be considered as an illegitimate.

3. GURSKY v. GURSKY case, Supreme Court, Special Term, Kings County.: court also coincides
with the judgement of Doornbos Vs Doornbos. But it also added that husband has to provide support
to the child conceived from A.L.D.

N

Position in U K

Legitimacy act 1926 concludes that the child born out of wedlock will be considered an illegitimate
until they get married subsequently. As this act was in previous era, there is no mention of child born of
A.LD. But it was incorporated in later in Family law reforms act in 1987 where the sentence act of
intercourse resulting in the birth was replaced by act of insemination resulting into birth.

Other countries

In many countries there is no difference between legitimate and illegitimate children including
countries like New Zealand, Jamaica etc. Major religions and several countries have policies or
recommendations about sperm donation. Few religions and countries are opposed to ART treatments.

Status of A.L.D. child under Indian law

e Concept of A.L.D. has not been that common as far as India is concerned. With the birth of the first
scientifically well documented test tube baby in 1986 in India, there was escalation of IVF clinics
over the country deprived of accreditation, supervisory and regulatory body as well as absence of
government’s control. This forced the Indian Council of Medical Research (ICMR) to prepare
National Guidelines for ART Clinics in India in 2002.

e Subsequently, the Ministry of Health & Family Welfare, Government of India modifies and
published the National Guidelines in 2005.

e Then, Indian Council of Medical Research (ICMR) drafted Assisted Reproductive Technology
(Regulation) Bill in year 2008 and forwarded to the Ministry of Health & Family Welfare, which
was then revised by the Ministry of Law & Justice as Assisted Reproductive Technology
(Regulation) Bill-2013. Assisted Reproductive. Technology (Regulation) Bill was tabled on multiple
occasions.

With advent of ART, multiple medico legal issues come into picture. One of the issues related to
A.LD. was legitimacy of the child born by A.L.D. In Case of Nirmala of Chandigarh, the court finally
gave the judgment that child born of AID is considered as legitimate and as her husband had given
consent for AID, it does not amount to adultery. Even the ICMR guidelines specifies that child born
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of assisted reproductive technology to be considered to have right of parentage, inheritance and
support. Currently there are no punishments for not following the guidelines. Only Action may be
taken by state medical council or NMC. Solitary act applicable in relation to this is Delhi Artificial
insemination act which is applicable in Delhi and no law applicable to the rest of the country.

Current scenario in relation to art legislations
The Government of India has introduced THE ASSISTED REPRODUCTIVE TECHNOLOGY
(REGULATION) BILL 2020 in Loksabha on 14th September 2020.

e [t clearly specifies that all ART services to be carried out by ART clinics and ART banks for
storing and supplying gametes.

e All the ART clinics and ART banks to be registered in National registry of banks and clinics in
India.

e State governments are expected to facilitate the registration process through registration
authorities.

e Registrations of ART clinics and ART banks will be done only if they strictly satisfy the prescribed
standards, failure of which result in suspension of registration.

e This bill provides multiple provisions which are aimed at curbing commercialization of surrogacy
and other ART methods.

e There is provision of the women donating oocyte has to be married and have at least one live child
of minimum three years of age.

e The age of the males donating semen has to be between 21 years and 55 years while females
donating oocyte has to be between 23 years and 35 years.

e Female can donate oocyte only once in lifetime and not more than 7 oocytes to be recovered from
her.

e ART bank cannot supply gamete from one donor to more than one couple.

e This bill also makes provision for insurance cover to oocyte donor female in case of damage or
death.

e It also restricts the sex determination of the child and gave emphasis for screening of genetic
diseases before embryo implantation.

e It also makes provision for National and state board for surrogacy formed under Surrogacy
regulation Bill 2019. To act national and state boards for regulation of ART services.

e [t also prescribes offences comprising of 1) abuse or desertion of child born of ART 2)
commercialization or trading or importing gamete or human embryo 3) using touts or agents for
getting donors 4) Abuse of donor, commissioning couple or woman in any way 5) transfer of
human embryo in male or animal; as well as punishment in form of imprisonment or fine.

Status of child born of ART

This bill clearly mentions child born of ART will be considered as natural child of commissioning
couple and will be having all the privileges and rights of natural child. It also mentions that the donor
will not be having any parental right over the child.

Conclusion

The prevailing law in India does not clearly specify legal implications of ART. Since ART was very
essential for many childless couples for having children, it is destined to escalate over period of time.
To circumvent the difficulties and untoward situations, appropriate legislative provisions has to be
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enacted; else the child born out of AID will experience great hardship which will unfair. The Assisted
Reproductive Technology (regulation) bill 2020 if implemented effectively as an act will curb the
exploitation of commissioning couple or donor and can be instrumental in providing appropriate rights
to the child conceived of ART. Conflict of interest: None.
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Abstract


Assisted Reproductive Technology is a method of using scientific knowledge to help the needful couple to conceive and have a child. It is a technique where the human gametes are handled outside the body, fused and the formed embryos are put back to the uterus for future development. 


“Assisted reproductive technology” indicates all the methods which take effort to achieve pregnancy by keeping sperms or the acolyte external to the human body and shifting the gamete or the embryo into the female reproductive tract. Assisted Reproductive Technology (ART) includes artificial insemination, In Vitro Fertilization and surrogacy. “Artificial insemination” suggests methods of placing the semen into the female reproductive system using artificial means which may be husband’s semen or donor’s semen. ART (regulation) bill 2020 clearly mentions child born of ART will be considered as natural child of commissioning couple and will be having all the privileges and rights of natural child. It also mentions that the donor will not be having any parental right over the child. The prevailing law in India does not clearly specify legal implications of ART. Since ART was very essential for many childless couples for having children, it is destined to escalate over period of time. To circumvent the difficulties and untoward situations, appropriate legislative provisions has to be enacted; else the child born out of AID will experience great hardship which will unfair. The Assisted Reproductive Technology (regulation) bill 2020 if implemented effectively as an act will curb the exploitation of commissioning couple or donor and can be instrumental in providing appropriate rights to the child conceived of ART.
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Introduction


Assisted Reproductive Technology (ART), as commonly understood, comprises procedures such as in-vitro fertilization (IVF), intra-uterine insemination (IUI), oocyte and sperm donation, cryopreservation and includes surrogacy as well. Social stigmas of being childless and lengthy adoption processes have increased the demand for ART in India. It is thus not surprising that the ART industry is expected to grow by a compounded annual growth rate of 10%.


In the last few decades, there has been a spurt in the fertility industry in India with the development of advanced devices and procedures in the medical field. Assisted Reproductive Technology (ART hereinafter) is one such advancement. In common parlance, ART is a procedure that provides infertile couples the opportunity of becoming parents of their children. WHO has defined it as-All procedures including in vitro handling of both human oocytes and sperm or embryo for purpose of establishing a pregnancy? The rising rates of infertility in couples, lengthy and difficult adoption procedures, and the urge for having one‘s biological child have led to the growth of ART clinics and allied services in India outstripping western countries to become one of the major hubs of reproductive tourism attracting customers from around the globe. With innumerable ART centers booming in every nook and corner providing a variety of services such as gamete donation, in-vitro fertilization, intracytoplasmic sperm injection, gestational surrogacy, etc., there has also arisen various ethical and legal issues connected with such services. Notably, there was neither any organization nor any regulatory framework to monitor these technologies, leading to the commercialization and codification of women‘s body parts. In 2005, the National Guidelines for Accreditation, Supervision, and Regulation of ART Clinics in India was issued by the Indian Council of Medical Research laying down certain conditions to be followed by every ART clinic operating in India. However, these guidelines lacked legislative backing. Thereafter in 2008 the Assisted Reproductive Technology Bill was proposed and was amended multiple times. Fortunately, its final version was approved by the Union Cabinet and was introduced in the Lok Sabha on September 14, 2020.5 The Bill to be known as the Assisted Reproductive Technology (Regulation) Bill shall regulate and supervise the ART clinics and ART banks, prevent any misuse, and provide for the safe and ethical practice of ART services.

Artificial Insemination


Types
of artificial insemination


1. A.I.H. Artificial insemination with semen attained from the husband.


2.  A.I.D. - Artificial insemination with semen attained from a donor. 


3.  A.I.H.D.- Artificial insemination with semen attained from a husband and donor.

There is no practical issue of parenthood in case of AIH as the semen is obtained from the husband. The child obtained from AIH is considered as legitimate and this method is considered to be reasonable as well as agreeable. While in the case of AID, child is hereditarily connected to the person other than husband. The benefit of AIHD was that the child obtained can be considered as due to father’s semen. This can decrease the guilt and mental agony in the mind of the father that child does not belong to him. With more admissibility of AID in the society, there is decline in AIHD but still can be utilized Since last few years there has been substantial increase in the Assisted Reproductive technology globally in both developed and developing countries. With increase in GDP of many countries, many infertile couples are capable for opting ART for conceiving child. This ultimately resulted in mammoth growth in number of ART clinics. India is also not excluded from that and has huge growth in number of ART clinics. Hence there has been a question raised about the safety and efficacy of ART as well as many ethical and legal issues. 8 Legal issues related to artificial reproductive techniques:


1. Legitimacy of the child: Question arise whether the child will be considered as legitimate child of the couple seeking child or surrogate mother along with the person donating the sperm. Child is considered as illegitimate as it is not the product of lawful marriage. 


2. Divorce or Nullity of marriage: If ART is due to sterility then it does not amount to nullity of marriage or is ground for divorce. But if it is due to impotence, then it can be considered as ground for nullity of marriage or divorce. 


3. Adultery: Even though there is no punishment for adultery as per Indian law but still it is ground for divorce. But child produced due to ART does not amount to adultery as there is no natural intercourse.


4. Incest: There is possibility of incest between the children born by ART and children of the donor. But as per Indian law, Incest is not liable for punishment.


5. Consummation of Marriage: Conceiving of child by ART including AIH does not amount to consummation of marriage in spite of child born is biologically of the husband. Marriage still remains voidable. 

6. Posthumous AIH: Child born through ART to widow by using stored sperms of her deceased husband must be considered as legitimate which may be in contrast to current law as mentioned in Section 112 IEA which states that child born after 280 days of the death of husband is illegitimate.

There is variation in status of the children born out of ART in different countries 


Status in United states of America


There was big confusion regarding the status of A.I.D. child in relation to the legitimacy. Few cases regarding these issues were in favor of
legitimacy while few
were against it. 


1. Strand vs Strand was the first case to address the issues about legitimacy of the child born of A.I.D. The case concluded that if there is consent given by the husband for A. I.D., then the child born of A.I.D. will be considered to be legitimate child of the married couple and not of the donor.


2. Doornbos vs Doornbos case: The court concluded that the child conceived through the process of A.I.D in spite of the consent of the husband will be considered as an illegitimate.


3. GURSKY v. GURSKY case, Supreme Court, Special Term, Kings County.: court also coincides with the judgement of Doornbos Vs Doornbos. But it also added that husband has to provide support to the child conceived from A.I.D.


Position in U K


Legitimacy act 1926 concludes that the child born out of wedlock will be considered an illegitimate until they get married subsequently. As this act was in previous era, there is no mention of child born of A.I.D. But it was incorporated in later in Family law reforms act in 1987 where the sentence act of intercourse resulting in the birth was replaced by act of insemination resulting into birth.


Other
countries


In many countries there is no difference between legitimate and illegitimate children including countries like New Zealand, Jamaica etc. Major religions and several countries have policies or recommendations about sperm donation. Few religions and countries are opposed to ART treatments.


Status
of A.I.D. child under
Indian
law


· Concept of A.I.D. has not been that common as far as India is concerned. With the birth of the first scientifically well documented test tube baby in 1986 in India, there was escalation of IVF clinics over the country deprived of accreditation, supervisory and regulatory body as well as absence of government’s control. This forced the Indian Council of Medical Research (ICMR) to prepare National Guidelines for ART Clinics in India in 2002.


· Subsequently, the Ministry of Health & Family Welfare, Government of India modifies and published the National Guidelines in 2005.


· Then, Indian Council of Medical Research (ICMR) drafted Assisted Reproductive Technology (Regulation) Bill in year 2008 and forwarded to the Ministry of Health & Family Welfare, which was then revised by the Ministry of Law & Justice as Assisted Reproductive Technology (Regulation) Bill-2013. Assisted Reproductive. Technology (Regulation) Bill was tabled on multiple occasions.


With advent of ART, multiple medico legal issues come into picture. One of the issues related to A.I.D. was legitimacy of the child born by A.I.D. In Case of Nirmala of Chandigarh, the court finally gave the judgment that child born of AID is considered as legitimate and as her husband had given consent for AID, it does not amount to adultery. Even the ICMR guidelines specifies that child born of assisted reproductive technology to be considered to have right of parentage, inheritance and support. Currently there are no punishments for not following the guidelines. Only Action may be taken by state medical council or NMC. Solitary act applicable in relation to this is Delhi Artificial insemination act which is applicable in Delhi and no law applicable to the rest of the country.


Current scenario in relation to art legislations


The Government of India has introduced THE ASSISTED REPRODUCTIVE TECHNOLOGY (REGULATION) BILL 2020 in Loksabha on 14th September 2020.


· It clearly specifies that all ART services to be carried out by ART clinics and ART banks for storing and supplying gametes.

· All the ART clinics and ART banks to be registered in National registry of banks and clinics in India.

· State governments are expected to facilitate the registration process through registration authorities.

· Registrations of ART clinics and ART banks will be done only if they strictly satisfy the prescribed standards, failure of which result in suspension of registration.

· This bill provides multiple provisions which are aimed at curbing commercialization of surrogacy and other ART methods.

· There is provision of the women donating oocyte has to be married and have at least one live child of minimum three years of age.

· The age of the males donating semen has to be between 21 years and 55 years while females donating oocyte has to be between 23 years and 35 years.

· Female can donate oocyte only once in lifetime and not more than 7 oocytes to be recovered from her.

· ART bank cannot supply gamete from one donor to more than one couple.

· This bill also makes provision for insurance cover to oocyte donor female in case of damage or death.

· It also restricts the sex determination of the child and gave emphasis for screening of genetic diseases before embryo implantation.

· It also makes provision for National and state board for surrogacy formed under Surrogacy regulation Bill 2019. To act national and state boards for regulation of ART services.

· It also prescribes offences comprising of 1) abuse or desertion of child born of ART 2) commercialization or trading or importing gamete or human embryo 3) using touts or agents for getting donors 4) Abuse of donor, commissioning couple or woman in any way 5) transfer of human embryo in male or animal; as well as punishment in form of imprisonment or fine.

Status of child born of ART


This bill clearly mentions child born of ART will be considered as natural child of commissioning couple and will be having all the privileges and rights of natural child. It also mentions that the donor will not be having any parental right over the child.


Conclusion


The prevailing law in India does not clearly specify legal implications of ART. Since ART was very essential for many childless couples for having children, it is destined to escalate over period of time. To circumvent the difficulties and untoward situations, appropriate legislative provisions has to be enacted; else the child born out of AID will experience great hardship which will unfair. The Assisted Reproductive Technology (regulation) bill 2020 if implemented effectively as an act will curb the exploitation of commissioning couple or donor and can be instrumental in providing appropriate rights to the child conceived of ART. Conflict of interest: None.
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